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Meanwhile, wise or unwise, the decision remains an established 
fact. Its great importance lies not in the point immediately de- 
cided — i. e., that strikers cannot be specially exempted from the 
use of the injunction — but in the broad principle which it lays 
down in support of its decision, viz., that strikers may not be 
selected as a special class for peculiar regulation. If this is true 
with respect to a change in remedial law, such as the use of in- 
junctions, it must necessarily be true likewise of a change in sub- 
stantive law relating to torts committed by strikers. Hence it 
would prohibit the legislature from, for instance, exempting strikers 
from the operation of the doctrine of Lumley v. Gye, as has been 
done in England, under the Trades Disputes Act." And if it is 
true of individual rules of remedial and substantive law, would 
it not be held to be true likewise of the attempt to install an entire 
special system for the regulation of strikers, such a system being 
merely a complex of changes in individual rules? Undoubtedly 
we are confronted here with a problem of the first magnitude, 
which cannot be long evaded. If interpreted as suggested above, 
the decision would mean that systems of compulsory arbitration, 
such as are being tried in Kansas 18 and Colorado, 19 are unconstitu- 
tional, in that they subject strikers to special regulation. To fol- 
low such a doctrine would be a deplorable result socially, and one 
for which we cannot plead any manner of technical necessity. It 
is to be doubted, however, whether the court will push its logic 
so far. In all likelihood, it will be apt to find a reasonable basis 
of classification for industrial statutes the policy of which it 
approves. 

H. R. 



Constitutional Law: Equal Protection: Alien Land 
Law — The doubt of Mr. Justice Miller in the Slaughter House 
Cases, as to whether any state action not a discrimination against 
negroes would ever be held to come within the purview of the 
equality provisions of the Fourteenth Amendment to the Federal 
Constitution, 1 has been nowhere so thoroughly dispelled as in the 
western states, where a series of adjudications has definitely estab- 

Justice Holmes, and squarely answered in his dissent in the Lochner case, 
by the assertion that "... a constitution is not intended to embody a par- 
ticular economic theory. ... It is made for people of fundamentally differing 
views, and the accident of our finding certain opinions natural and familiar 
or novel and even shocking, ought not to conclude our judgment upon the 
question whether statutes embodying them conflict with the Constitution of 
the United States." 

17 Supra, n. 13. 

"State v. Howat (1921) 198 Pac. 686 (Kan.). 

"People v. United Mine Workers of America (1921) 201 Pac. 54 (Colo.). 

1 "We doubt very much whether the action of a state not directed by 
way of discrimination against the negroes as a class, or on account of their 
race, will ever be held to come within the purview of this provision." (1872) 
83 U. S. (16 Wall.) 36, 81, 21 L. Ed. 394. 
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lished it as a shield against oppressive legislation available to the 
Oriental. 2 

The highest court of the land has pointed out as unquestionable 
that the equal protection of the laws is a pledge of equal laws to 
the alien as well as to the citizen.* No state may exclude aliens 
generally, 4 nor may it regulate, so as to restrict, their entrance. 5 
Once they are admitted, with the privilege of abiding in any state 
in the Union, and once having become inhabitants of any state, 
they are then "persons within the jurisdiction" and entitled to the 
equal protection of the laws. 8 The state supreme court then, in 
the Matter of Kotta, 7 holding unconstitutional California's Alien 
Poll Tax Statute, 8 has assumed a position with which disagree- 
ment is difficult. In the words of Mr. Chief Justice Angellotti, 
"This [taxation levied solely on basis of alienage] in view of the 
language of the Fourteenth Amendment in relation to the equal 
protection of the laws, cannot in the nature of things constitute 
a proper basis for classification." 9 

Following in the wake of this decision came Porterfield v. 
Webb, 10 in which California's Alien Land Law 11 was squarely but 

2 It has precluded the validity of such legislation as the "San Francisco 
Queue Ordinance" providing that all prisoners in the county jail should have 
their hair clipped to within an inch of the scalp, this in the opinion of Mr. 
Justice Field being directed solely against the Chinese, Ah Kow v. Nunan 

(1879) Fed. Cas. No. 6546, 18 American Law Register, N. S. 676; a Cali- 
fornia constitutional provision prohibiting all aliens incapable of becoming 
electors from fishing in the waters of the state, In re Ah Chong (1880) 2 
Fed. 737; a statute requiring that a bond be given that Chinese immigrants 
should not become charges on the public, In re Ah Fong (1874) 2 Sawy. 
144, Fed. Cas. No. 102; the constitution and statute of California forbidding 
the employment of Chinese or Mongolians by corporations. In re Parrott 

(1880) 1 Fed. 481; the "San Francisco Bingham Ordinance" confining Chi- 
nese residences to a definite portion of the city and county, In re Lee Sing 
(1890) 43 Fed. 359; and a California statute which in itself decreed no 
inequality but vested a board with a broad discretion which was so exercised 
as to have a decided discriminatory effect as against Chinese, Yick Wo v. 
Hopkins (1895) 118 U. S. 356. 30 L. Ed. 220, 6 Sup. Ct. Rep. 1064. 

"Truax v. Raich (1915) 239 U. S. 33, 60 L. Ed. 131, 36 Sup. Ct. Rep. 7; 
Yick Wo v. Hopkins, supra, n. 2; Templar v. State Examiners (1902) 131 
Mich. 254, 90 N. W. 1058; State v. Montgomery (1900) 94 Me. 192, 47 
Atl. 165. 

* State v. The Steamship "Constitution" (1872) 42 Cal. 578; Lin Sing v. 
Washburn (1862) 20 Cal. 534. 

« Passenger Cases (1849) 48 U. S. (7 How.) 283, 7 L. Ed. 253; Ex Parte 
Ah Cue (1894) 101 Cal. 197, 35 Pac. 556. 

6 Truax v. Raich, supra, n. 3. 

i (Sept. 16, 1921) 62 Cal. Dec. 315. 200 Pac. 957. 

8 Sections 3839-3856 Cal. Pol. Code 1921, imposing a ten dollar per annum 
poll tax on every alien male inhabitant of this state over 21 and under 60 
years of age, with the exception of idiots, etc. 

9 In Re Kotta, supra, n. 7, page 318, paragraph 4. 

10 San Francisco Recorder, December 21, 1921, U. S. Dist. Ct. So. Dist. 
So. Div. Appeal now pending in U. S. Sup. Ct. 

11 Cal. Stats. 1913, p. 206; Deering, General Laws, p. 40; now superseded 
by the initiative measure adopted at the election of November 2, 1920. 
While aliens eligible to citizenship are placed on a parity with citizens as to 
acquisition, possession, enjoyment, transmission and inheritance of real prop- 
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vainly challenged from a position based on the equal protection 
clause of the Fourteenth Amendment. It is the alien and chiefly 
the Oriental who is again the party discriminated against, but the 
difference in treatment here splits also along a line within the 
class, aliens. It is the alien, incapable of becoming a citizen, who 
may not own or lease agricultural lands. Though by common 
law no alien could hold land, 12 and though this disability may per- 
haps subsist validly under the Fourteenth Amendment, if the state 
choose that it be a portion of the common law that it has not 
changed by statute, it by no means follows that the state may con- 
fine that disability to any portion of the alien class. 18 Having 
done so here, it is a question whether the classification made is so 
unreasonable as to deny to the ineligible alien rights which those 
similarly situated enjoy. 14 

The basis selected for the classification is a difference in the 
alien class, which is the result of an exercise of Federal power — 
the power of Congress to establish rules of naturalization. 15 The 
Federal definition of eligibility to citizenship is that the candidate 
be a "free white person, or one of African nativity or descent." 18 

erty, ineligible aliens may have these rights only as prescribed by treaty and 
not otherwise. By virtue of the existing treaty between this country and 
Japan (Treaty of Commerce and Navigation, of 1911, 37 U. S. Stat. At 
Large, 1504) "citizens or subjects of each of the high contracting powers 
shall have liberty to . . . own, lease, and occupy houses, manufacturies, 
warehouses and shops . . . and to lease land for residential and commercial 
purposes . . ." These terms are construed, in the instant case, to exclude 
the right to lease agricultural lands. 

12 Fairfax v. Hunter (1813) 11 U. S. (7 Cranch) 602, 3 L. Ed. 453. See 
also 10 California Law Review, 94. 

13 In re Ah Chong, supra, n. 2. The discrimination here was not against 
all aliens but only those incapable of becoming electors. Sawyer, J., said, 
"To subject Chinese to imprisonment for fishing in the waters of California 
while aliens of all European nations . . . are exempt ... is to subject the 
Chinese to entirely different pains, punishments and penalties than those to 
which other aliens are subjected and hence denies them the equal protection 
of the laws." The instant case appears to overrule this early decision ex- 
pressly and summarily. 

14 The power of a state so to discriminate between citizens and aliens 
in the distribution of its own resources is to be distinguished. The common 
property of a state belongs to the people of the state and citizens may be 
preferred in its distribution. This, however, is true only when "private 
rights do not exist to the exclusion of the common right." See Corfield v. 
Coryell (1825) 4 Wash. C. C. 371, Fed. Cas. No. 3230. See also McCready 
v. Virginia (1876) 94 U. S. 391, 24 L. Ed. 248; People v. Crane (1915) 214 
N. Y. 154, 108 N. E. 427; Atkin y^ Kansas (1903) 191 U. S. 207. 48 L. Ed. 
148, 24 Sup. Ct. Rep. 224; Ex Parte Gilletti (1915) 70 Fla. 442, 70 So. 446. 

For a startling decision, see State v. Sinchuk (1921) 96 Conn. 605, 115 
Atl. 33, where an alien was precluded from questioning the validity of a 
Connecticut sedition act, on the basis that he had no right of free speech. 
31 Yale Law Journal, p. 422. 

15 The power of Congress to establish a uniform rule of naturalization 
is fundamental. U. S. Const. Art. 1, §8, Par. 4. In Re Knight (1909) 171 
Fed. 299; In Re Kumagai (1908) 163 Fed. 922. See 10 California Law 
Review, 60, note 7. 

"Act of Feb. 18, 1875, U. S. Rev. Stats. §2169, 18 U. S. Stats. At Large 
318, U. S. Comp. Stats. (1918) §4358, Barnes Fed. Code (1919) §3742. See 
10 California Law Review, 60. 
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It may be said, then, on the one hand, that our Alien Land Law 
in the last analysis reads substantially as a direct prohibition 
against red, brown," and yellow persons within the jurisdiction, 
and that hence one may quite naturally become dubious as to the 
exact signification of the following language of the Supreme Court 
of the United States in Yick Wo v. Hopkins: "These provisions 
[referring to the due process and equal protection clauses of the 
Fourteenth Amendment] are universal in their application to all 
persons within the jurisdiction without regard to any difference 
in race, color, or nationality." 18 

On the other hand, however, it may be said that this mode of 
reasoning perhaps exemplifies that "delusive exactness" 19 which is 
to be so studiously avoided when the classification involved 
is not clearly invalid, and that the position of the court in 
the instant case is sound. That position is, in short, that the differ- 
ence — eligibility to citizenship — is the result of a valid exercise 
of Federal power, and once that result has been established "it 
furnishes a fundamental and important difference which may be 
well adopted by the state in determining who may not own land 
within its borders." 20 The fact that this power of Congress is 
plenary, and not circumscribed by any requirement of "equal 
laws," 21 is not considered by the court as militating against its 
validity. 

The classification based on this difference is reasonable, says 
the court, "due to the obviousness of the fact that one incapable 
of becoming a citizen will lack an interest in the welfare of the 
government," and because ownership of its lands in periods of 
exigency would be impolitic. 22 Is it not, however, equally if not 
still more impolitic to tolerate the ownership of that same land 
by aliens who at all times have been eligible to citizenship but 
who remain aliens by choice? What essentially different character- 
istics exist here, so germane to the above purpose, as to validate 
such unequal treatment? On this the court is silent. The instant 
case relies in chief upon Terrace v. Thompson, 2 * which sustains as 
constitutional Washington's Alien Land Law, the underlying 
classification of which includes not only aliens incapable of citizen- 
ship, but also those who are capable but who have not in good 
faith declared their intention of becoming naturalized. Obviously 

17 Filipinos and Porto Ricans may qualify under certain conditions. See 
10 California Law Review, 61, n. 13. 

18 Yick Wo v. Hopkins, supra, n. 2. 

19 See dissent of Mr. Justice Holmes in a recent decision of the United 
States Supreme Court; Truax v. Corrigan (1921) 66 L. Ed. 1S8, 42 Sup. Ct. 
124; see also, Louisville and Nashville R. R. Co. v. Barber Asphalt Co. 
(1904) 197 U. S. 430, 434, 49 L. Ed. 819, 25 Sup. Ct. Rep. 466, where he 
says : 'It is important for this court to avoid extracting from the general 
language of the Fourteenth Amendment a system of delusive exact- 
ness . . ." 

20 Supra, n. 10, p. 6. 

** See 31 Yale Law Journal, 41S. 

22 Supra, n. 10. 

»» (1921) 274 Fed. 841. 
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such an act is quite different, for, including not only those who 
can not but also those who will not become citizens, it is more 
favorably colored than the California statute which includes only 
those who can not, but those who, we can not say necessarily, 
would not become citizens. 24 

Though there is nothing on the face of the statute to indicate 
that the Japanese is the inhabitant discriminated against, it was 
an early declaration by Mr. Justice Field, that "... a court can 
not shut its eyes to matters of public notoriety and general cogni- 
zance, and that when we [as judges] take our seats on the bench 
we are not struck with blindness and forbidden to know as judges 
what we know as men." 25 Suppose, then, that the classification 
based on a difference resulting from an exercise of Federal 
power — the power to regulate naturalization — is admittedly valid; 
would the realization that the statute was induced not by the result 
of such action, but rather by the same considerations that induced 
that result militate against its validity? It has been recently held 
that a congressional revenue measure, valid on its face, was un- 
constitutional as an attempt to regulate child labor in the state of 
North Carolina. 28 The policy behind both statutes is concededly 
laudable, but the proper allocation of governmental power has 
other criteria. 27 

All the above appears now, however, as vain speculation since 
O'Brien v. Webb, 2 * which followed immediately upon the Porter- 
field case. For while the latter sustains the constitutionality of 
California's Alien Land Law, the former indicates how easily it 
may be circumvented. In short, it decides that a cropping agree- 

2 *It is interesting to note that after an exchange of telegrams between 
President Wilson and Governor Johnson in 1913, while the first Alien Land 
Law was being considered in the State Legislature, Secretary of State 
Bryan journeyed across the continent to counsel with the legislature in the 
framing of the Act, and it was his advice as messenger for the President 
that, whatever form the_ law might take, no distinction should be drawn 
between those aliens eligible and those ineligible to citizenship. See Hich- 
born "The Story of the California Legislature of 1913." 

25 Ah Kow v. Nunan,_supra, n. 2. "If this were not so, the most important 
provisions of the Constitution intended for the security of personal rights 
would, by the general terms of an enactment, often be evaded and practi- 
cally annulled." 

2 « George v. Bailey (Dist. Ct., W. D. N. C, Aug. 22, 1921) 274 Fed. 639: 
"The question which suggests itself ... is whether the Act is intended to 
raise revenue. It is more reasonable to conclude that the purpose of the 
tax feature is to impose a penalty in order to deter the violation of the 
child labor provisions." 

27 As said by Field, J., in Ah Kow v. Nunan, supra, n. 2, "We are aware 
of the general feeling . . . prevailing in California against Chinese, which 
would prevent their further immigration hither and expel from our state 
those already here; . . . and thoughtful persons . . . hope that some way 
may be devised to prevent further immigration. The remedy for this appre- 
hended evil is to be sought from the general government . . . and nothing is 
gained by the attempted assertion [by the states] of a control which can 
never be admitted." 

28 San Francisco Recorder, December 22, 1921, U. S. Dist. Ct. App. 
Northern Dist. of Cal., 2nd Div. 
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ment is not a lease, and hence not an interest in land within the 
act. 29 After considering the final rights, powers, and privileges of 
a cropper as distinguished from a lessee, Mr. Justice Bledsoe 
labeled the cropper's agreement as a "subtle attempt to save the 
substance through a sacrifice of form." 30 Be that as it may, a 
nice question will undoubtedly be presented should the legislature 
amend the act to bring such agreements within its fiat. In Truax 
v. Raich 31 the United States Supreme Court had no hesitancy in 
holding unconstitutional an Arizona statute limiting the employ- 
ment of aliens in all occupations to a certain number. Will it 
so hold if our California statute is amended to restrict them from 
engaging in one specific occupation? 32 

M. F. 

Constitutional Law: Mechanics' Liens: Validity of 
Statute Imposing Trust Upon Funds Received by Contractor 
From Owner, in Favor of Sub-Contractor — In the historical 
development of mechanics' liens the position of the sub-contractor 
is the one vulnerable point at which the system is liable to fail 
of its purpose. The security of the primary contractor cannot be 
disturbed by any act of a third party; but a sub-contractor (in- 
cluding herein the materialman and laborer) attempting to fore- 
close his mechanic's lien may be met with the defense of payment 
by the owner to the primary contractor. 1 It is true that if the 
owner has made such payment, the primary contractor now has 

29 The essential features of the agreement are as follows : The owner 
"employs" the cropper; the owner retains "the general possession of the 
land" but "agrees not to interfere with the cropper in planting, cultivating 
or harvesting in any way"; the pwner agrees to furnish all things necessary 
for proper farming; to permit the cropper to work the land; to give the 
cropper the right to a division of the crops after harvest but before removal ; 
the cropper agrees to farm specific fruits and vegetables; and upon a sale 
of the land by the owner the latter may terminate the agreement by payment 
of a specific amount; also "it is agreed that the cropper shall have no estate 
or interest whatsoever in the land." 

30 Per Bledsoe, J., supra, n. 28, p. 8. 

31 Supra, n. 3. 

32 It may be said that such an amendment would be supported because 
the forbidden alien is not wholly precluded from engaging in the one occupa- 
tion, in that the right to enter into laboring contracts providing for a money 
consideration would not be affected. In Truax v. Raich, however, a similar 
argument was made; that the act must be sustained as not being a "total 
deprivation of the right of an alien to labor," in that he might still work 
for those employers engaging less than a certain number of employees, and 
up to a certain percentage for all other employers. To Mr. Justice Hughes, 
however, the fallacy of this at once appeared, "for," he said, "if the one 
percentage is maintainable, the state may make the percentage less." Supra, 
n. 3, pp. 42-43. If in the_ light of this case then, a state may not totally 
exclude aliens from laboring on farms and can not prohibit them from 
making laboring contracts for a monetary compensation, does it not also, by 
virtue of the above, preclude the validity of a prohibition against laboring 
contracts in which the compensation is a share of the crops? 

1 Wiggins v. Bridge (1886) 70 Cal. 437, 11 Pac. 754; Hoffman-Marks Co. 
v. Spires (1908) 154 Cal. 116, 97 Pac. 154. 



